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Part Seven, Chapters 28-32 
 

The Transactional Lawyer 

 
 Part VII provides some of the background a general business practitioner might need with respect to 

the federal securities laws.  Very importantly, business lawyers must be able to spot transactions that may 

result in the creation of a security in a non-traditional form.  Scenario One below asks you to write a letter 

to a client explaining why the business model proposed by the client will or will not result in the creation 

of a security.  Scenario Two is a bit more specialized and requires you to deal with some of the nuances of 

the federal proxy rules in the context of a client who wants to force the management of a company to include 

a proposal in management’s proxy solicitation with respect to an upcoming annual meeting. 
 

Scenario One 

 

 Luize Semple, one of the promoters of a business to be called Life Settlements, Inc., has 

hired you to help organize the company.  Its business model will involve brokering the sale of 

life insurance policies by policy owners (typically the insureds under the policies) to investors in 

the secondary market, a transaction referred to as a “life settlement.” In general, Life Settlements 

will distinguish between “viaticals” and “senior life settlements” based on whether or not the 

insured covered under the policy is terminally ill or elderly. In the former case, it will categorize 

the policies as viaticals, and, in the latter, as senior life settlements. Life Settlements will refer to 

senior life settlements and viaticals collectively as “life settlements.”  

 

 The company’s revenue model is designed to capture the residual monies in the life 

settlement transactions it brokers (i.e., the difference between the buy and sale prices of the 

insurance policy, minus transactional costs).  Life Settlements will facilitate sales of 

fractionalized interests in a single policy to multiple investors, a structure the company refers to 

as “direct fractional ownership.” At the date investors purchase an interest in a policy, they also 

will contribute funds to escrow for future premium payments on the policy for the term of the 

life expectancy estimate provided by Life Settlements. The escrowed amount, as well as a 12% 

commission paid to the investor’s broker and medical review fees, will be funded from the 

amount paid by the investors for the policies. When an insured dies, investors in that policy will 

collect their pro rata share of the policy’s death benefit. 

 

 One of the matters as to which you will advise is whether Life Settlements’ business model 

will result in the creation of securities.  Basing your analysis only on the material set out in 

Chapter 28 of Business Organizations, prepare a letter to Ms. Semple conveying your analysis 

and conclusions (which could include the conclusion that additional research is advisable) in 

terms that a well-educated, non-lawyer would understand. 

  

 [Your teacher may ask you to complete this assignment in writing or to prepare it for class 

discussion.] 
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Scenario Two 

 

 Here is a link to a story about an investment made in Seaworld by People for the Ethical 

Treatment of Animals (PETA): 

 

 http://www.businessinsider.com/peta-stake-in-seaworld-2014-8 

 

Read the story, and then imagine that you have consulted by a PETA representative to draft a 

proposal that PETA successfully can compel Seaworld’s management to include in its material 

soliciting proxies for the next annual meeting of shareholders.  Ideally, the proposal would 

require Seaworld to invest in a program leading to the successful release of its captive Orcas into 

the wild.  Please draft a proposal (including a supporting statement) that you believe 

management could be compelled to include in its solicitation materials, even if it does entirely 

achieve PETA’s ultimate goal with respect to requiring the desired investment. 

 

As you draft, you might like to consult the text of Rule 14a-8, adopted by the Securities 

and Exchange Commission under the Securities and Exchange Act of 1934.  Here is a link to the 

full text of the Rule: 

 

https://www.law.cornell.edu/cfr/text/17/240.14a-8 

 

 [Your teacher may ask you to complete this assignment in writing or to prepare it for class 

discussion.] 

 

Scenario Three 

 

 In the Transactional Lawyer IV assignment you were asked to render an opinion in 

connection with Discus Manufacturing, Inc’s proposed offering of preferred stock.  The opinion 

contained the two provisions set out below.  You were instructed not to worry about Paragraph 7, 

and not to worry about the part of Paragraph 14 that mentions Section 13 of the Securities 

Exchange Act of 1934.  

 

* * * 

 

7.  Based upon the representations set forth in Paragraph __ and Paragraph __ of the 

Purchase Agreement, and the letter of CSFB Corporation [the underwriters of the 

issuance] with respect to the offering of the Shares, the sale and delivery of the Shares, in 

the manner contemplated by the Purchase Agreements, constitute an exempted 

transaction under the provisions of the Securities Act of 1933, as amended, and 

registration thereunder of the Shares is not required.  Under the circumstances 

contemplated by the Purchase Agreements, the issuance and sale of the Shares to you do 

not require the registration of the Shares as a separate class under the Securities Exchange 

Act of 1934, as amended. 

 

* * * 

 

http://www.businessinsider.com/peta-stake-in-seaworld-2014-8
https://www.law.cornell.edu/cfr/text/17/240.14a-8
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14.  No consent, authorization or approval by, or notice to, or registration with, or the 

taking of any other action in respect of, any governmental authority, agency, commission 

or other body or officer, federal, state or municipal, including, without limitation, the 

_______________ [appropriate authority of the State of incorporation], is needed under 

existing laws in connection with the issuance and sale of the Shares of the Company or 

the execution, delivery and performance by the Company of the Purchase Agreements or 

any of the term, conditions or covenants of the Shares as set forth in the Articles, the 

Resolution and the Certificate, except the filing of the Certificate as set forth in paragraph 

5 above and except for filings of applicable reports pursuant to Section 13 of the 

Securities Exchange Act of 1934.  The filing of the Certificate has been properly made. 

 

Now that you have finished your reading in Part VII, it is time to answer the following questions 

about these provisions. 

 

1. What would you need to know in order to be able to give the opinion requested in 

Paragraph 7 with respect to the Securities Act of 1933?  What public records might 

you examine, what documentation would you request from Discus’ management, and 

what certifications would you require? 

2. What would you need to know in order to be able to give the opinion requested in 

Paragraph 7 with respect to the Securities Exchange Act of 1934?  What public 

records might you examine, what documentation would you request from Discus’ 

management, and what certifications would you require? 

3. Paragraph 14 refers to the filing of applicable reports pursuant to Section 13 of the 

Securities Exchange Act of 1934.  When might such a report be required?  What is 

the difference in what is being asked for in Paragraph 7 with respect to the Securities 

Exchange Act of 1934 and what is being asked for in Paragraph 14? 

 

 [Your teacher may ask you to complete this assignment in writing or to prepare it for class 

discussion.] 

 


